The Supreme Court by Merrill, Maurice H
Indiana Law Journal
Volume 4 | Issue 3 Article 5
12-1928
The Supreme Court
Maurice H. Merrill
University of Nebraska College of Law
Follow this and additional works at: http://www.repository.law.indiana.edu/ilj
Part of the Courts Commons, and the Judges Commons
This Book Review is brought to you for free and open access by the Law
School Journals at Digital Repository @ Maurer Law. It has been accepted
for inclusion in Indiana Law Journal by an authorized administrator of
Digital Repository @ Maurer Law. For more information, please contact
wattn@indiana.edu.
Recommended Citation
Merrill, Maurice H. (1928) "The Supreme Court," Indiana Law Journal: Vol. 4: Iss. 3, Article 5.
Available at: http://www.repository.law.indiana.edu/ilj/vol4/iss3/5
REVIEWS
THE SUPREME COURT*
The reviewer feels obliged to confess disappointment in this
book, a disappointment due not to any failure of the author in
performance of the task which he assumed but to the extent of
the hopes aroused by the extremely broad nature of the full
title.' When an ex-justice of our highest court purports to
write of its "foundation, methods and achievements" in such a
manner as to constitute an "interpretation," one may be par-
doned for expecting something more than a conventional exposi-
tion of the history of the Court, of the mechanics of decision
and of the leading doctrines of American constitutional law.
One gets but little more, however, from this book. Approxi-
mately two-thirds of the space is devoted to the Court's "achieve-
ments"--a condensed exposition of the leading constitutional
cases. "Foundations" and "methods" divide the other third
between them. The former gives a brief survey of the history
of the Court's creation. The latter consists of a sketch of the
formalities of the Court's work, beginning with a discussion of
judicial appointments and the place of the Court in popular
esteem, and continuing through the position of the chief justice,
conferences, oral argument, written opinions, dissent, reargu-
ment and rehearing, judicial tenure and superannuation. But
there is virtually no attention paid to the technique of constitu-
tional interpretation, as distinguished from the formal rules
which purport to guide it, nor to the problem of why cases are
decided as they are. Yet these seem salient matters in an "in-
terpretation." Perhaps the nearest approach to them occurs in
the recognition that the individual views of the judges count
heavily in the application of constitutional standards2 and again
in a noble passage in defense of dissenting opinions.3
Aside from the frustration of the hopes raised by the title, no
* Supreme Court of the United States, by Charles Evans Hughes. New
York: Columbia University Press. 1928 pp. vii, 269.
(1) The Supreme Court of the United States-Its Foundation, Meth-
ods and Achievements-An Interpretation.
(2) "When the Court is dealing with the question whether a legis-
lative act is arbitrary, and transcends the limits of reason which are
deemed to be embraced in the fundamental conception of due process of
law or of equal protection of the laws, it may be difficult to draw the line
between what is regarded as wholly unreasonable and what is deemed
to be unwise. It is doubtless true that men holding strong convictions
as to the wisdom of legislation may easily pass to the position that it is
wholly unreasonable." p. 38.
(3) "A dissent in a court of last resort is an appeal to the brooding
spirit of the law, to the intelligence of a future day, when a later decision
may possibly correct the error into which the dissenting judge believes
the court to have been betrayed." p. 68.
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adverse criticism can be made. The style is clear, concise and
interesting, while the content is calculated to give the layman,
for whom the book is primarily intended (as were the lectures
upon which it is based), a short but adequate survey of the
leading doctrines of our constitutional law and of the influence
of the Court in the working of our constitutional system. As to
the judicial process itself, if the book does not carry the layman
beyond the external mechanism and the conventional canons of
construction, it at least does not unsettle him by a superficially
clever raillery that creates more dangerous illusions in the place
of those it destroys.
MAURICE H. MERRILL.
University of Nebraska College of Law.
THE AMERICAN JUDICIARY*
The two books which are the subjects of this review possess
little in common save that each owes its existence to a professor
or to professors of law, and that each is concerned with the
courts. Professor Callender's book is designed to introduce the
layman and the law student to the work of the judge, the jury,
and the attorney. It is not the culmination of a research project;
practicing lawyers will find little in the volume with which they
are not familiar. Professors Frankfurter and Landis, on the
other hand, have produced a very compact bit of historical re-
search of the type regularly attempted but less frequently
achieved by the candidate for the Ph. D. degree.
Professor Callender attempts to do little more than give a
clear description of the organization of American courts and
explain in simple language the nature of the more common judi-
cial processes. After discussing briefly the relation of attorney
and client, he devotes three chapters to the organization and
jurisdiction of the state and federal judiciaries. Pleadings and
forms of action next receive attention, and then the writer turns
to the trial itself tracing the course of litigation, civil and crim-
inal, from its initiation to its conclusion. This account, running
through several chapters, gives due attention to the various
courts of specialized jurisdiction which have been created, and
calls attention at various points in the narrative to the possibili-
ties, probabilities, and advantages of settlement out of court.
In keeping with the latter practice is an entire chapter on com-
mercial arbitration. The concluding chapter is entitled "The
Problem of Improving Legal Procedure." The value of the book
as a descriptive narrative is greatly enhanced by the addition of
an appendix of 40 pages naming and briefly describing the
*American Courts; Their Organization and Procedure, by Clarence N.
Callender. viii, 284 pp. McGraw-Hill, New York, 1927. $3.00.
The Business of the Supreme Court. A Study in the Federal Judicial
System, by Felix Frankfurter and James M. Landis. x, 349 pp. Mac-
millan, New York, 1927, $5.00.
